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No. 10,633 


QUESTIONS PRESENTED 

The only questions presented are: (1) whether the Dis¬ 
trict Court correctly held that the statutory offense of 
attempted abortion resulting in the woman’s death neces- 
I sarily includes the statutory offense of attempted abortion 
I not resulting in the woman’s death, and (2) whether the 
District Court properly ruled that an instruction on simple 
assault is unwarranted where the single charge is having 
by means of a syringe attempted an abortion to which the 
i only testimony indicates the victim consented. 


(I) 


INDEX 


Counterstatement of the Case. 

Statute and Rule Involved. 

Summary of Argument. 

Argument . 

I. The verdict was consistent with the indictment 

A. A defendant may be found guilty of an offense 

necessarily included in the offense charged. 

B. In the District of Columbia the statutory offense 

charged—attempted abortion causing death— 
necessarily includes the statutory offense of 
which the defendant was found guilty—attempted 

abortion not causing death. 

11. The District Court correctly ruled that an instruction on 

simple assault was unwarranted. 

Conclusion. 
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COUNTERSTATEMENT OF THE CASE 


A. 


An indictment filed in the District Court charged (J[ 

1 ): 

On or about January 4, 1950, within the Districjt of 
Columbia, Ralph W. Myers, with intent to procure the 
miscarriage of Nina Jean Campbell, who was pregnant, 
did use in and upon her a certain instrument, that is 
to say, a syringe, in consequence of which the said 
Nina Jean Campbell died on or about January 4, 1950. 

Upon arraignment the defendant Myers pleaded ^ot 
guilty (R. 2015). He was given a jury trial and nn|iny 
witnesses were called and numerous exhibits introdubed 
by both the Government and the defense. The Deputy 
Coroner, who performed an autopsy on the body of the 


(1) 
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decedent, testified that she was about three and one-half 
months pregnant and that, although she had been brutally 
beaten and there were numerous injuries, including what 
appeared to be teeth-marks, on various parts of her body, 
her death definitely was caused by an air embolism result¬ 
ing from an attempted criminal abortion. (R. 1073, 1074, 
1076). 

The court refused to give the following instruction re¬ 
quested by defense counsel (J.A. 1, 2): 

The indictment charges that the “defendant, with 
intent to procure the miscarriage of Nina Jean Camp¬ 
bell, who was pregnant, did use in and upon her a 
certain instrument, that is to say, a syringe, in con¬ 
sequence of which the said Nina Jean Campbell died 
on or about January 4, 1950,” and therefore before 
you can convict in this case you would have to be 
satisfied from the evidence beyond a reasonable doubt 
that the defendant did use a syringe upon the said 
Nina Jean Campbell with the intent to procure the 
miscarriage of the said Nina Jean Campbell, and that 
it was the use of such syringe which caused her death. 
If you have a reasonable doubt about this you must 
acquit, and you are further instructed that if you be¬ 
lieve that her death was the result of some other cause, 
or if you have a reasonable doubt about it, you must 
acquit the defendant. 

In its general charge, the court instructed the jury as 
follows with respect to the possible verdicts it might reach 
(J.A. 3): 

Your verdict may be in either of the following forms 
as you may determine: 

We, the jury, find the defendant Ralph W. Myers 
guilty as charged. 

Or: We, the jury find the defendant Ralph W. Myers 
guilty but do not find that Nina Jean Campbell died 
in consequence of defendant’s act. 

Or: If you find that the Government has failed to 
carry the burden of proof as I have outlined it, your 
verdict will be: 

We, the jury, find the defendant Ralph W. Myers 
not guilty. • • • 
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The following conversation took place between defense 
counsel and the court in a conference at the bench (J.A. 3): 

Mr. Laughlin: • • • Your Honor, if he didn’t 

perform the abortion or the attempted abortior, but 
did place certain marks on her body, but didn’t per¬ 
form the abortion, he would have to be acquitted, 
wouldn’t he? 

The Court: Oh, yes. Unless he performed cr at¬ 
tempted to perform the abortion. j 

Mr. Laughlin: Yes. I 


Mr. Laughlin: Your Honor, wouldn’t you also 
charge the jury that it could be simple assault? 

The Court: No. If they can’t prove an abortion or 
an attempted abortion, there must be an acquittal. 

That is the wav I look at that. 

•/ 

Mr. Laughlin: Yes, sir. • • * 

At the close of its general charge, the court inquired 
whether further instructions were desired and defense 
counsel requested none (J.A. 3-4). 

The jury found the defendant Myers guilty, but did not 
find that Nina Jean Campbell died in consequence of the 
defendant’s acts in attempting to produce an abortion flJ.A. 
4). On May 2, 1950, judgment of conviction was entered 
sentencing the defendant Myers to imprisonment for a 
period of 20 months to 5 years (R. 2037). From this judg¬ 
ment the defendant Myers now appeals (R. 2038). 

The only points raised by appellant (Br. 5) are (1) that 
the verdict was inconsistent with the indictment, and (2) 
that the court erred in refusing to grant an instruction on 
simple assault. 

STATUTE and RULE INVOLVED 

Section 201 of Title 22, District of Columbia Code (1940 
ed.) provides: 

Whoever, with intent to procure the miscarriage of 
any woman, prescribes or administers to her any n: edi- 
cine, drug, or substance whatever, or with like intent 
uses any instrument or means, unless when necessary 
to preserve her life or health and under the directio^ of 
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a competent licensed practitioner of medicine, shall be 
imprisoned for not more than five years; or if the wo¬ 
man or her child dies in consequence of such act, by 
imprisonment for not less than three nor more than 
twenty years. (Mar. 3, 1901, 31 Stat. 1322, ch. 854, 
^ 809.) 

Rule 31(c) of the Federal Rules of Criminal Procedure 
provides : 

The defendant may be found guilty of an offense 
necessarily included in the offense charged or of an 
attempt to commit either the offense charged or an 
offense necessarily included therein if the attempt is 
an offense. 

SUMMARY OF ARGUMENT 

I 

In the District of Columbia attempted abortion resulting 
in the woman’s death is a specific statutory offense for 
which a particular penalty is provided. It is not, as in some 
other jurisdictions, the crime of either murder or man¬ 
slaughter. The one abortion statute in the District encom¬ 
passes both attempted abortions causing the woman’s death 
and attempted abortions not causing the woman’s death. 
The gravamen of the offense is the attempted abortion. 
Resulting death of the woman is an aggravation for which a 
greater penalty is provided. Under the circumstances, the 
statutory offense of attempted abortion causing the wo¬ 
man’s death necessarily includes the statutory offense of 
abortion not causing the woman’s death. Accordingly, the 
District Court correctly held that a defendant charged with 
the former may properly be convicted of the latter. 

II 

The defendant in this case was charged with having by 
means of a syringe attempted an abortion resulting in the 
woman’s death. The only testimony was that the decedent 
requested, and therefore consented to, the attempted abor¬ 
tion. Under the circumstances, there could be no simple 
assault. There was evidence that the decedent, either before 
or after death, was brutally beaten. The defendant was not 


charged, however, with any crime arising from such b(5ating. 
The District Court properly ruled, therefore, that an in¬ 
struction on simple assault was unwarranted. 

ARGUMENT 

I 

The Verdict Was Consistent With the Indictment 

A. A defendant may he found guilty of an offense neces¬ 
sarily included in the offense charged. 

Rule 31(c) of the Federal Rules of Criminal Pro<;edure 
expressly provides: 

The defendant may be found guilty of an offense 
necessarily included in the offense charged or of an 
attempt to commit either the offense charged or an 
offense necessarily included therein if the attemp t is an 
offense. 

The rule is a restatement of prior law under 18 jj.S.C. 
562. Notes of the Advisory Committee on Rules of Crimi¬ 
nal Procedure, Rule 31(c). This Court has recogniz ed the 
rule in Burcham v. United States, 82 U. S. App. D.(l 283, 
163 F. 2d 761, 762 (1947). 

B. In the District of Columbia the statutory offense 
charged—attempted abortion causing death—necessarily 
includes the statutory offense of which the defendant was 
found guilty—attempted abortion not causing death. 

Section 201 of Title 22, District of Columbia Code (1940 
ed.) provides: 

Whoever, with intent to procure the miscarrhige of 
any woman, prescribes or administers to her any medi¬ 
cine, drug, or substance whatever, or with like intent 
uses any instrument or means, unless when necessary 
to preserve her life or health and under the direction 
of a competent licensed practitioner of medicine, shall 
be imprisoned for not more than five years; or if the 
woman or her child dies in consequence of such act, by 
imprisonment for not less than three nor more than 
twenty years. (Mar. 3, 1901, 31 Stat. 1322, ch. 854, 

809.) 
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Clearly by the terms of the statute the gravamen of the 
offense is the attempted abortion, and a resulting death of 
the woman or her child, an aggravation. 

In this respect the law in the District of Columbia dif¬ 
fers from that in other jurisdictions where the woman’s 
death as a result of the abortion constitutes the distinct 
and separate offense of felony murder. See 35 Columbia 
L. Rev. 87, 90, cited by this Court in Williams v. United 
States, 78 U. S. App. D. C. 147, 138 F. 2d 81 (1943), and 
State V. Belyea, 9 N. D. 353, 83 N. W. 1 (1900), cited by 
appellant (Br. 6). Of course, felony murder, as defined by 
section 2401 of Title 22, District of Columbia Code (1940 
ed.), does not include the unintentional killing of another 
in attempting an abortion. Moreover, that section makes 
felony murder in the District murder in the first degree for 
which section 2404 of Title 22 of the Code provides a manda¬ 
tory penalty of death by electrocution. The penalty pre¬ 
scribed by the above-quoted section 201 for attempted abor¬ 
tion resulting in the death of the woman is imprisonment 
for a term of 3 to 20 years. 

The law with respect to abortion in the District of Co¬ 
lumbia likewise differs from that in a jurisdiction where 
there is no statute making attempted abortion resulting in 
the death of the woman a substantive offense, see State 
v. Power, 24 Wash. 34, 63 Pac. 1112 (1901), and also from 
that in a jurisdiction where by statute attempted abortion 
resulting in the death of the woman is made the separate 
and independent crime of manslaughter. See State v. Son- 
ner, 253 Mo. 440,161 S.W. 723 (1913), and State v. Dargatz, 
244 Mo. 218, 148 S.W. 889 (1912), cited by appellant (Br. 
6). Section 201 of Title 22, District of Columbia Code 
(1940 ed.) makes attempted abortion resulting in the death 
of the woman a substantive offense and, as previously noted, 
provides a penalty of imprisonment for a term of 3 to 20 
years. The penalty provided by section 2405 of Title 22 
of the Code for manslaughter in the District is a fine not 
exceeding $1,000, imprisonment not exceeding 15 years, or 
both. 

In the District of Columbia, then, attempted abortion 
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resulting in the death of the woman is neither murdei* nor 
manslaughter. The one abortion statute includes both 
abortion resulting in the death of the woman and abojrtion 
not resulting in the death of the woman, and merely pro¬ 
vides a greater penalty for the former. Under the circum¬ 
stances, the former offense necessarily includes the latter. 

II 

The District Court Correctly Ruled That an Instruction on 
Simple Assault Was Unwarranted 

Citing the Burcham case, supra, appellant concedes (Br. 
7-8) that an instruction on a lesser offense included in the 
offense charged should not be given unless there is evidence 
to justify it. In that case this Court held that, where the 
only testimony was of an assault with a dangerous wea][)on, 
the facts did not warrant an instruction on simple asssmlt. 
In this case the only testimony was that the decedent re¬ 
quested, and therefore consented to, the attempted al)or- 
tion. Although the appellant could be found guilty of at¬ 
tempted abortion despite such consent, Maxey v. Um ted 
States, 30 App. D. C. 63 (1917), Thompson v. United States, 
30 App. D.C. 352 (1908), he could not be convicted of sin: pie 
assault by reason of such consent. State v. Cooper, 22 
N.J.L. 52 (1849). Accordingly, an instruction on sinaple 


assault would not have been appropriate. 1 

Appellant contends (Br. 8), however, that evidence olf a 
beating inflicted upon the decedent justified an instructton 
on simple assault. This argument overlooks the fact ttat 
the indictment did not charge appellant with any offe^ise 
growing out of such beating, but only with an attemp|;ed 
abortion by means of a syringe. Of course, the trial co|irt 
could not properly have instructed the jury with resptect 
to an offense with which the appellant was not charg(jd. 
The District Court correctly ruled, therefore, that an in¬ 
struction on simple assault was unwarranted. Moreov er, 
even if such ruling were erroneous, it does not appear that 
any objection was made so as to preserve the error on ap¬ 
peal. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 

George Morris Fay, 
United States Attorney. 
John C. Conliff, 

William P. Arnold, 
Joseph M. Howard, 

Joseph F. Goetten, 
Assistant United States Attorneys. 
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APPENDIX 

2013 Filed in Open Court, Jan. 23, 1950. Harry M. Hull, 

Clerk. I 

The Grand Jury charges: 

On or about January 4,1950, within the District of Colum¬ 
bia, Ralph W. Myers, with intent to procure the miscarriiage 
of Nina Jean Campbell, who was pregnant, did use in and 
upon her a certain instrument, that is to say, a syringe, in 
consequence of which the said Nina Jean Campbell died on 
or about January 4,1950. | 


2032 Filed Apr. 7,1950. Harry M. Hull, Clerk 

Defendant’s Prayer No. Eight 

The indictment charges that the “defendant, with intjent 
to procure the miscarriage of Nina Jean Campbell, who Vas 
pregnant, did use in and upon her a certain instrument, t|hat 
is to say, a syringe, in consequence of which the said Nina 
Jean Campbell died on or about January 4,1950,” and the re¬ 
fore before you can convict in this case you would have to be 
satisfied from the evidence beyond a reasonable doubt taat 
the defendant did use a syringe upon the said Nina J^an 
Campbell with the intent to procure the miscarriage of the 
said Nina Jean Campbell, and that it was the use of such 
syringe which caused her death. If you have a reasonable 
doubt about this you must acquit, and you are further in¬ 
structed that if you believe that her death was the result of 
some other cause, or if you have a reasonable doubt about it, 
you must acquit the defendant. 


2036 Filed Apr. 14,1950. Harry M. Hull, Clerk I 

On this 8th day of April, 1950, the Jury returns into Coi rt 
at One A. M., after continuing its deliberations since yestctr- 
day, and thereupon being asked if it has agreed upon a ver¬ 
dict, states that it has, and that its verdict is that the defen|d- 
ant is Guilty, but do not find that Nina Jean Campbell died 
in consequence of defendant’s act. 

The case is referred to the Probation Officer of the Court 
and the defendant is remanded to the District Jail. 
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2037 Filed May 2,1950. Harry M. Hull, Clerk 

On this 28th day of April, 1950, came the attorney for the 
government and the defendant appeared in person and by 
counsel, James J. Laughlin, Esq. 

It Is Adjudged that the defendant has been convicted upon 
his plea of not guilty, and a verdict of guilty, of the offense 
of Abortion as charged and the court having asked the de¬ 
fendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the con¬ 
trary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of twenty (20) 
months to five (5) years. 

*«••••• 

1 The above-entitled matter came on for trial at 10 

o’clock a,m., Wednesday, March 22, 1950, in the 
United States District Court for the District of Columbia, 
in the Court House, in the City of Washington, District of 
Columbia. 

• •••••• 


1887 The Court: Let’s see your prayers, Mr. Laughlin. 

(Thereupon, Mr. Laughlin presented the Court and Gov¬ 
ernment counsel with copies of his prayers.) 

Mr. Laughlin: Those are the prayers, your Honor. I will 
separate them and give Mr. Conliff a copy now. 

• •••••• 

1893 The Court: So, Defendant’s No. 8 will be denied. 
Mr. Laughlin: Yes. 

• •••••• 

1907 (Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 
follows:) 

• •••••• 
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1910 Mr. Lauglilin: Your Honor, if he didn’t peri’orm 
the abortion or the attempted abortion, but did place 

certain marks on her body, but didn’t perform the abortion, 
he would have to be acquitted, wouldn’t he? 

The Court: Oh, yes. Unless he performed or attempted 
to perform the abortion. 

Mr. Laughlin: Yes. 

The Court: Now, I expect to tell the jury that it is in 
their province to return either one of three verdicts: 
Either guilty as charged; or 

Guilty, but do not find that Nina Jean Campbell died in 
consequence of the defendant’s act; or 
Not guilty. 

Those are the three forms of verdicts. | 

Mr. Laughlin: Yes, sir. I 

The Court: And I think I shall hand them this prepared 
sheet and tell them that their verdict is to conform with that. 
Mr. Conliff: Yes, sir. 

Mr. Laughlin: Your Honor, wouldn’t you also charge the 
jury that it could be simple assault? 

1911 The Court: No. If they can’t prove an abortion 
or an attempted abortion, there must be an acqui‘;tal. 

That is the way I look at that. 

Mr. Laughlin Yes, sir. 

• ♦ • * * • # * 

1992 Charge to the Jury 

The Court (Letts, J.) : 

• ••••«• 

1998 Your verdict may be in either of the following 
forms as you may determine: 

We, the jury, find the defendant Ralph W. Myers guilty 
as charged. 

Or: We, the jury, find the defendant Ralph W. Myers 
guilty but do not find that Nina Jean Campbell died in con¬ 
sequence of defendant’s act. 

Or: If you find that the Government has failed to 

1999 carry the burden of proof as I have outlined it, your 
verdict will be: 

We, the jury, find the defendant Ralph W. Myers not 
guilty. 

Anything further, gentlemen? 
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Mr. Laughlin: May we come to the bench? 

The Court: Yes. 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as follows:) 

Mr. Laughlin; Your Honor, I don’t know whether it is 
advisable to tell the jury that they are not concerned with 
the fact that this trial has been somewhat protracted; that 
of course it has lasted a little bit longer than the average 
trial. 

Then I was thinking about this, too, whether the jury may 
have felt they were affected in any way by my absence 
yesterday. 

The Court; Well, you don’t want me to repeat that, 
do you ? 

Mr. Laughlin: I guess not; I think they know it. 

• •••••• 


2001 The Jury Foreman: We, the jury, find the defend- 
antvKalpB W. Myers guilty, but do not find that Nina 
Jean Campbell'died in consequence of the defendant’s act. 

»«# • • • • « 
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